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Legislative Priorities Approved

A

t the IDDA annual meeting last December,
IDDA membership approved the following
legislative priorities.

1. Crep/Wetlands Funding – The
IDDA supports an increased state appropriation from
the “Environment First” fund for the Crep/Wetlands
program. Every dollar appropriated by the state is
able to leverage four federal dollars. The current state
appropriation level is $1 million. With increasing land
prices across the state, CREP appropriated dollars do
not go as far. The program currently has a waiting
list of interested landowners. An increased state
appropriation would allow increased construction
of nitrate removal wetlands providing increased
protection for Iowa’s water. IDDA supports restoring
the funding to at least $1.5 million annually – the
funding level before the program was cut.
2. Regulation of Wetlands – The IDDA opposes
any legislative proposal to empower the state of
Iowa to regulate the dredging or filling of isolated
wetlands. The dredging or filling of the majority of
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these isolated wetlands is already subject to review
and regulation under provisions of the farm bill or
local subdivision approval and building permit
authorities. The state of Iowa cannot afford and ought
not to divert precious resources toward creation of a
needless regulatory bureaucracy.
3. Ag Drainage Well Closure – There are currently
about 46 ag drainage wells in active use – acting
as direct chemical pipelines into drinking water
supplies. Previously, state funds were provided to
help close these drainage wells. The 2011 legislature
eliminated program funding entirely but the 2012
legislature did restore the program. The 2012
appropriation was $1,550,000 – $1 million from the
Rebuild Iowa Infrastructure Fund and $550,000 from
the environment first fund. IDDA supports funding at
the 2012 levels or higher.
4. Expansion of Definition of Trustee Eligibility
– In some rural drainage districts that still elect
trustees, the Code definitions of who is eligible to be
a trustee have become problematic. More and more
landowners own land in a form other than with their
names. For example, they may have trusts that own
the land, a partnership or a family farm corporation.
The definition of who is eligible to be elected
trustee should be expanded to include other types
of individuals with ownership interests. This could
include a trustee of a trust, a partner that is part of
partnership owning land or a stockholder of a farm
corporation owning land in the district.
5. Railroad Responsibility for drainage
structures – The Iowa Supreme Court recently held
in Chicago Central & Pacific Railroad Company vs.
the Calhoun County Board of Supervisors that “when
a drainage improvement crossing the railroad’s right
of way needs to be rebuilt or repaired, the board is
responsible for drawing up plans for the rebuilding or
reconstruction of the improvement and serving those
plans on the railroad. The railroad then has the duty
to “build or rebuild the necessary culvert or bridge.”
IDDA opposes any amendments to the statute that
would shift the cost of rebuilding or reconstruction
to landowners.
3

Annual Meeting
2012
Dr. Matt Helmers of Iowa State
University explains the science
assessment behind the Iowa
Nutrient Reduction Strategy.
Phil Condon, Webster County supervisor (left), and Myron Amdahl,
Wright County supervisor (middle) were presented plaques of appreciation for the service as IDDA board members by Harlan Hansen,
IDDA president (right).

Dean Lemke with IDALS explains the Iowa Nutrient Reduction Strategy.

Dr. Nathan Young of the Iowa Flood Center explains the services offered by the center.

The annual meeting closed with a resource panel. Panel members
from left to right were Dean Lemke, IDALS; Ivan Droessler, the I&S
Group (drainage engineer); Jim Hudson, drainage attorney; Rick Hopper, Jacobsen-Westergard (drainage engineer) and John Erixon from
Harrison County.
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Dan Jaynes with the USDA Laboratory for Agriculture and Environment talked about saturated buffers as a means of reducing nitrate in
tile water.

Nutrient Reduction Strategy Released to Chorus of Controversy

L

ate last fall, Governor Terry Branstad released
the Iowa Nutrient Reduction Strategy. Under
the proposed strategy, many groups and
industries will work together to assess and
reduce nutrients delivered to the state’s waterways.
The strategy seeks to reduce nutrients from point
sources – such as industrial facilities and plants that
treat wastewater and non-point sources such as farm
fields and urban lawns. The strategy was prompted by
the 2008 Gulf Hypoxia Action Plan that calls for states
in the Mississippi River Basin to reduce nitrogen and
phosphorus loadings going to the Gulf of Mexico.
The Iowa strategy took about two years to complete
and involved a collaborations between the Iowa
Department of Agriculture and Land Stewardship
(IDALS) the Iowa Department of Natural Resources
(IDNR) and Iowa State University.
The strategy seeks to reduce phosphorus by 16% and
nitrogen by 4% from point sources. The goals for nonpoint sources are 29% for phosphorus and 41% for
nitrogen. Key strategies in the strategy include edge
of field practices such as wetlands and buffers and
nutrient application rates, timing and methodology.
The cost of implementing the strategy is estimated
at about $114 million annually for point sources
(including $1.5 billion in up-front capital costs and
between $77 million and $1.2 billion per year for nonpoint sources including an initial investment of $1.2
billion to $4 billion.
Secretary of Agriculture Bill Northey told a Farm
Bureau audience in December that if we don’t address
these issues ourselves, we should expect regulation.
“We want to be part of the solution by finding out how
we can do a better job. We need to know what works.
We need one or two practices for each farm.”
He further said that the with the varying geology
and topography we have in Iowa, a mandatory EPA
approach like they took at the Chesapeake Bay would
be a bad idea for the heartland.

Dean Lemke, IDALS top water quality official noted
that “we need to learn to address persistent water quality
problems as a community of people instead of pointing
fingers. We are all responsible for our nutrients. Lemke
said that when you concentrate all the production we
have into a state as small as Iowa, you concentrate the
environmental problems.” (Lemke talked about the
strategy at the IDDA annual meeting in December)
The strategy became controversial even before it was
officially released. The controversy centers around
the way in which the strategy was assembled and
the fact that it calls for voluntary means (as opposed
to regulation) for reducing nutrient loading. The
environmental community felt that there should have
been more involvement on their part in putting the
strategy together.
The public comment period for the strategy has now
closed. The public comments will be considered and
then determinations will be made if the strategy has to
change in light of the public comments.
IDDA Executive Director John Torbert released
the following public comment on the strategy: “First
of all, I congratulate the state agencies involved on
the preparation of this document. It is obvious that
it involved a huge effort to bring it to the point of
publication.
Much has been said about the voluntary vs. regulatory
approach to the issues involved. As Executive Director
of the Iowa Drainage District Association, I want to go
on record strongly in favor of the voluntary approach.
The world’s population is growing and individuals who
study these trends agree that Iowa will be expected to
play a bigger and bigger role in feeding the world. The
amount of land in the state is limited. Farmers will have
to squeeze additional productivity out of the land that
they have. Anything that erects regulatory barriers to
the ability to raise crops and livestock will only serve
to decrease productivity.”
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EPA Expected To Resume Review Of Clean
Water Act Jurisdiction Policy

T

op officials at EPA and other agencies are
expected to resume consideration of whether
to finalize a controversial guide clarifying the
scope of the Clean Water Act (CWA) over marginal
waters or to launch a rulemaking to codify the policy,
says a top EPA wetlands official, who adds the issue
is “an extremely high priority” for the administration.
“Decisions are pending at the most senior levels as
far as when and how this will proceed,” Dave Evans,
director of the wetlands division within EPA’s Office
of Wetlands, Oceans & Watersheds, told a National
Conference of State Legislatures (NCSL) meeting in
Washington, DC, Dec. 6.
He said that if the administration decides to proceed
with its policy development process, its options are to
either issue long-pending guidance that was close to
completion last summer or to launch a rulemaking to
codify the guidance as many lawmakers, interest groups
and others are advocating. “The next step, if there is a
next step, it could be to finalize the guidance or it could
be to really embark on a regulatory revision,” he said.
While Evans did not suggest a timetable for any
decision, he said the administration would soon be
seeking nominations for a formal peer review by
the agency’s Science Advisory Board (SAB) on a
draft study on the science of water “connectivity,”
which is expected to provide the scientific basis for
determinations that waters are subject to regulation.
EPA classified the “connectivity study” as a highly
influential scientific assessment (HISA) subject to
heightened peer review scrutiny following requests
from House Republicans last summer.
At issue are efforts by EPA and the Army Corps of
Engineers to clarify tests that regulators should use to
determine when waters can be regulated in the wake of
two Supreme Court rulings that have created significant
legal uncertainties. In Solid Waste Agency of Northern
Cook County (SWANCC) v. U.S. Army Corps of
Engineers, the high court barred officials from citing
the presence of migratory birds as the sole basis for
asserting jurisdiction of wholly intrastate waters.
And in Rapanos et al. v. United States, the high
court in a 4-4-1 split offered two tests for determining
jurisdiction. One, authored by Justice Antonin Scalia,
says that only “relatively permanent” waters that hold
a “continuous surface connection” to a traditionally
navigable water of the United States can be considered
6

jurisdictional. In the second opinion, Justice Anthony
Kennedy said that waters sharing a “significant nexus”
with jurisdictional water bodies can be subject to CWA
regulations as well.
The rulings have heightened uncertainty for
both regulators and regulated entities over which
of the two tests to use and when waters, especially
marginal waters such as intermittent streams and
some wetlands, are subject to regulation.
The uncertainty has increased since the Supreme
Court ruled in Sackett v. EPA to open the door to
first-time court review of agencies’ jurisdictional
determinations. In a scathing concurrence issued
alongside the court’s unanimous March 2012 ruling,
Justice Samuel Alito all but encouraged plaintiffs to
challenge the agency’s jurisdictional determinations.
The agencies’ pending guidance is intended to
address the legal uncertainty. In 2011, EPA and the
Corps released a draft version for public comment,
and, last February, submitted a final draft to the White
House Office of Management and Budget (OMB)
for review. The guidance is anticipated to advance a
broad interpretation of Justice Kennedy’s opinion in
Rapanos, which held that waters sharing a “significant
nexus” with jurisdictional waters can also be subject to
CWA regulation.
EPA Administrator Lisa Jackson (who has since left
the agency) has long touted the guidance as one of her
major water policy accomplishments. “We have also
clarified the safeguards in the Clean Water Act, so that
our staff at EPA is not spending half its time or more
determining whether certain water bodies even fall
under the CWA’s protection,” she said.
But the draft guide drew significant criticisms
from industry, states and many GOP lawmakers,
who charged that it does not provide enough
certainty on when waters are regulated and would
extend the law’s reach beyond current policy.
They urged the administration to scrap the proposed
guidance and launch a new rulemaking to clearly
codify federal policy, a call that was backed by
Alito in his concurring opinion in Sackett. “Far from
providing clarity and predictability, the agency’s latest
informal guidance advises property owners that many
jurisdictional determinations concerning wetlands can
only be made on a case-by-case basis by EPA field
staff,” Alito said.

Some critics have also warned that once EPA and the
Corps apply the guidance’s provisions in regulatory
decisions, it will draw “as-applied” lawsuits that may
eventually force the Supreme Court to consider the
constitutional basis for the water law. These critics
are especially concerned that regulators’ claims that
jurisdictional determinations are exempt from court
review violates the Due Process Clause, and issue the
high court sidestepped in Sackett. The critics also hope
to test whether agency oversight over some wetlands
and solely intrastate waters violates the Commerce
Clause, an issue the court sidestepped in SWANCC.
Even environmentalists and some EPA officials
have called for the agency to codify the policy in a
rulemaking, though they have called for the guidance to
be issued as an interim measure while the complicated
rulemaking proceeds.
Evans says the guidance was close to completion
when the interagency review process was halted before
election campaigning heated up. “We had pretty much
gotten close to having the guidance in final form,” he
said, adding that the agencies had also “considerably
expanded” the economic analysis that underpins
the guidance. But then “suddenly, it seemed that our
efforts were suspended in the summer of 2012,” he
said, adding that “seemingly nothing happened for a
few months.”
Now he says there are some that are calling
“very strongly” for the administration to finalize
the guidance “and do it quickly,” though others
have been arguing that guidance is not appropriate.
Speaking alongside Evans, Alex Dunn, executive
director and general counsel for the Association of
Clean Water Administrators (ACWA), reiterated
the group’s call for the administration to launch a
rulemaking. The issue “is so complicated that we think,
let’s do a regulation,” she said.
She agreed with Evans that there is “some momentum
[in the new administration] to work on this issue.”
But she said that if the administration crafts a rule,
it will create additional work for state regulators that
will have to permit discharges to newly jurisdictional
waters. “It’s going to be really painful. But the sense is
there has been so much confusion for so long and that
a rulemaking would be the better way to go.”
She added that the administration needs to carefully
draw the line between federal and state law to ensure
its new policy does not preempt states. “I don’t think
there’s a state out there that doesn’t have an interest
in the . . . value of their waters. And I don’t think they
have to be touched by the . . . the CWA to be cared for.”
Julie Ufner, an associate legislative director at the
National Association of Counties, said the group

also supports a rulemaking instead of renewed
guidance, as long as it is public and transparent.
But Jan Goldman-Carter of the National Wildlife
Federation reiterated calls for EPA to issue the guidance
and launch a rulemaking. She said that a rulemaking is
a complex and time-consuming process and, if done
right, should be deliberative.
She said the Bush administration’s delay in
crafting guidance following Rapanos had heightened
uncertainty and shown the need for guidance in the
interim.
Goldman-Carter took issue with Dunn’s claims that
states are able to provide adequate protections for their
waters without federal oversight. “We agree that the
states can and should take on more of a role,” she said.
“Where we disagree is that the states are . . . able to do
a better and stronger job in the absence of the . . . Clean
Water Act protection. These state programs are under
constant challenges,” she added.
Jon Pawlow, a senior Republican counsel for the
House Transportation & Infrastructure Committee,
said that a rulemaking on CWA jurisdiction “would
shift areas where litigation occurs, but it’s not going
to necessarily end it. There is always going to be
continuing controversy and litigation on these issues.”
He added that legislation on jurisdictional issues,
including state assumption of 404 dredge and fill
permits, was going to be “very difficult to do,” post
fiscal cliff negotiations.

IDDA board adds two new members
The IDDA held its organizational meeting on January
30. Two board members left the board when they
decided not to seek reelection as county supervisors.
Phil Condon, Webster County supervisor and Myron
Amdahl, Wright County supervisor are the departing
board members.
Under the IDDA bylaws, when a board members
leaves in the middle of their board term, it constitutes
a vacancy which is then filled by appointment by the
IDDA board.
After discussion, the board voted to appoint Keith
Dencklau, Webster County supervisor and Stan Watne,
Wright County supervisor as new members.
The board also elected officers for the year. Harlan
Hansen, Humboldt County supervisor was elected
President and Paul Beneke, Pocahontas County
supervisor was elected Vice-President.
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he big three in the seed business, Monsanto,
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More bushels will require more inputs. X number of
bushels of anything takes X number of pounds of P
and K. “There is no free lunch.” With increased potential
in the
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there
has toItbe
corresponding
tract (CFS)
with
us in
January.
is a three
year conincrease
in
agronomy
management
to
realize
that
tract with options to renew after that. The contract
is
potential.
Water
management
(variable
rate
irrigation,
good fit for IDDA in that it directly involves us in a
drainage,
subsurface
irrigation,
water table
control,
program which
has proven
very effective
at reducing
better water retention through managing and/or alnitrate in tile water.
leviating compaction) will need to be improved. There
Between the legislature and everything else going
are huge chunks of the Corn Belt that are inadequately
on, I stillFarmers
try to visit
one-two
eachcommodity
month. It
drained.
should
takemembers
the windfall
is
the
most
enjoyable
part
of
my
job.
Thanks
for your
prices and invest some significant dollars increasing
support
and as always,
contact drainage.
me if you They
have
the
productivity
of the please
land through
questions
or that
comments.
ought
to do
no matter the price of corn. FertilizaJohn
tion, tillage—everything needs to rise with
theTorbert
rise in
seed technology. Precision ag looks all the more enticing the higher the stakes.
Source – Changing Agronomy, January 16, 2008 - compiled by Tim McGraw 

Thanks Syngenta
to everyone
who attended the IDDA annual
and Pioneer (DuPont), are in a
conferencerace
in December.
the first
in several
to produce For
a corn
that time
is much
more
years,
we
broke
the
100
mark
for
attendance.
am sure
drought tolerant than is now available. TheI western
that
weather
had something
to do Rain
with
Corncooperative
Belt has been
historically
low on rainfall.
that.
Weinwere
also
privileged
to haveBelt
a special
guest at
events
other
parts
of the Corn
have become
more
pronounced
andMertz,
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than legislator
the more
our
meeting.
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longrather
time state
even patterns
in the
to the
You know
what
(now
retired) was
able’50s
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us.’90s.
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was known
additional
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tolerance
canstate
mean.
Addand
to that
as
the “queen
of drainage”
in the
capitol
was
quadruple
stack
corn
traits
and
then
the
agreement
instrumental in the passage of many, many drainage
between
of the Big
Three
to cooperate
on her
having
bills
overtwo
the years.
It was
honor
to work with
and
corn with eight traits boggles the mind.
to call her a friend. We have already set the date for
But what about soybeans? Kip Cullers of Missouri
this
year’s conference - December 6th in Fort Dodge.
has grown yields of over 150 bushels per acre. Some
The
is working
waybethrough
theinsesbelievelegislature
that 100-bushel
beans its
could
common
the
sionhoping
for
a
May
adjournment.
This
year
has
future.
beenBefore
fairlywe
quite
wise
- soare
far.
But, we
alget drainage
too excited,
there
a couple
of old
Unattributed Wisdom
ready know that next year is going to be a more active
“The greater danger for most of us lies not in
year. We will put out a year end summary of legislaUnattributed setting
Wisdom
our aim too high and falling short, but in
tive affecting drainage once the session concludes.
“Success
is
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from
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to
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without
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of and
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setting
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The Monona County fish kill case returns to district
court in April. I plan to go view the court proceedings.
The state renewed their CREP Field Services Con-
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